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I. INTRODUCTION 
 In October 2015, Warren Demesme found himself being 
questioned by Louisiana police about the sexual assault of two 
juveniles.1  It was the second time he had been interrogated, but the 
police refused to believe Demesme’s denial of the crime.  Frustrated, 
Demesme told the police, “This is how I feel, if y’all think I did it, I 
know that I didn’t do it so why don’t you just give me a lawyer dog 
‘cause this is not what’s up.”2  Instead of providing Demesme with an 
attorney, the police continued the interrogation during which Demesme 
made admissions to the crime.3 
 The Louisiana Supreme Court, especially Justice Scott Crichton, 
received national backlash when it denied Demesme’s writ appealing 
the trial court’s finding that he had not invoked his right to counsel 
during his interrogation.4  In a concurrence denying the writ, Justice 
Crichton wrote, “In my view, the defendant’s ambiguous and equivocal 
reference to a ‘lawyer dog’ does not constitute an invocation of 
counsel.”5  While the media may have viewed Justice Crichton’s 
opinion as shocking, it can easily be argued that the Louisiana Supreme 
Court was simply following state and federal precedent.6  Thus, the 
issue is not simply the way that Louisiana approaches a suspect’s 
custodial request for counsel, but the way in which the United States 
Supreme Court does, as well. 
 Part II of this Comment explores the evolution of the Fifth 
Amendment right to counsel during a custodial interrogation from its 
inception in Miranda v. Arizona to its current state as decided in Davis 
v. United States.  Part III analyzes how lower state and federal courts 

                                                 
 1. Tom Jackman, The Suspect Told Police ‘Give Me a Lawyer Dog.’  The Court Says 
He Wasn’t Asking for a Lawyer, WASH. POST (Nov. 2, 2017), https://www.washingtonpost. 
com/news/true-crime/wp/2017/11/02/the-suspect-told-police-give-me-a-lawyer-dog-the-court- 
says-he-wasnt-asking-for-a-lawyer/. 
 2. Id. 
 3. Id. 
 4. See Elie Mystal, Suspect Asks for a ‘Lawyer, Dog,’ Willfully Ignorant Court 
Denies Comma, Counsel, ABOVE L. (Oct. 30, 2017), https://abovethelaw.com/2017/10/ 
suspect-asks-for-a-lawyer-dog-willfully-ignorant-court-denies-comma-counsel/; Mark Joseph 
Stern, Suspect Asks for “a Lawyer, Dawg.”  Judge Says He Asked for “a Lawyer Dog.,” SLATE 
(Oct. 31, 2017), https://slate.com/news-and-politics/2017/10/suspect-asks-for-a-lawyer-dawg-
judge-says-he-asked-for-a-lawyer-dog.html. 
 5. State v. Demesme, 2017-0954, p. 2 (La. 10/27/17); 228 So. 3d 1206, 1207 
(Crichton, J., concurring). 
 6. For a deeper discussion of State v. Demesme, see Christopher A. Hebert, Note, 
Context Is King: Lawyer Dogs, Pure Applesauce, and Your Miranda Right to Counsel, 92 TUL. 
L. REV. ONLINE 1 (2018). 
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attempt to follow Davis when determining whether a suspect properly 
invoked his right to counsel despite the Supreme Court providing little 
guidance on the matter.  Finally, Part IV discusses the alternatives to 
the Davis standard employed by Hawaii, Montana, and Mississippi and 
concludes that Mississippi’s approach in determining whether a suspect 
invoked his right to counsel is the most practical and effective.  This 
Comment demonstrates why the Davis standard should be abandoned 
by state supreme courts in favor of a state-specific standard that is more 
protective of citizens facing police interrogation. 

II. THE EVOLUTION OF THE RIGHT TO COUNSEL IN SUPREME 
COURT JURISPRUDENCE 

A. Miranda, Edwards, and the Fifth Amendment Right to Counsel 
 Anyone who has ever watched an episode of Law and Order 
knows that an arrested suspect has “the right to an attorney,” but 
viewers of the show may not understand where this right comes from.  
Some people may think that a suspect’s right to counsel during 
custodial police questioning is found in the Sixth Amendment,7 when, 
in actuality, the United States Supreme Court decided that the Fifth 
Amendment is the basis for this right.8  In Miranda v. Arizona, the 
Court famously held that “the right to have counsel present at the 
interrogation is indispensable to the protection of the Fifth Amendment 
privilege.”9  The Miranda Court further held that it is the responsibility 
of the police to inform the suspect that he has a right to have an attorney 
present before and during interrogation.10  However, the Court also held 
that police may question a suspect without an attorney present if the 
individual knowingly and intelligently waives his right to counsel.11 
 In Edwards v. Arizona, the Supreme Court further developed the 
scope of a suspect’s Miranda rights during police interrogation.12  

                                                 
 7. Radley Balko, The ‘Lawyer Dog’ Louisiana Supreme Court Justice Has Also 
Made Controversial Comments on Talk Radio, WASH. POST (Nov. 22, 2017), https://www. 
washingtonpost.com/news/the-watch/wp/2017/11/22/the-lawyer-dog-louisiana-supreme-court- 
justice-has-also-made-controversial-comments-on-talk-radio/ (stating that a suspect’s 
statement to police is protected by the Sixth Amendment). 
 8. Miranda v. Arizona, 384 U.S. 436, 468 (1966).  But see Janet C. Hoeffel, Miranda’s 
First Principles, 50 TEX. TECH L. REV. 113 (2017) (arguing that Miranda extends the Sixth 
Amendment right to counsel to custodial interrogations).  
 9. 384 U.S. at 469. 
 10. Id. at 471. 
 11. Id. at 475. 
 12. 451 U.S. 477, 481-87 (1981). 
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There, the Court held that when the accused has made a request for 
counsel, all police questioning must cease until an attorney is present 
or until the suspect voluntarily reinitiates the questioning.13  
Accordingly, the Court stated in a later decision that, when analyzing 
whether the accused was denied an attorney during interrogation, 
courts must determine whether the suspect actually invoked his right 
to counsel.14  Still, the Court gave little guidance as to how lower courts 
should assess whether an accused person invoked the right to counsel.15 

B. The Davis Standard 
 It took almost thirty years after Miranda for the Supreme Court to 
give some definition to the level of clarity required in a suspect’s 
request for counsel.  In Davis v. United States, the Court was tasked 
with determining whether a sailor had invoked his right to counsel 
during an interview by the Naval Investigative Service.16  After initially 
waiving his right to counsel, the sailor later told investigators “[m]aybe 
I should talk to a lawyer.”17  Investigators then asked questions 
clarifying whether the suspect actually wanted an attorney and, when 
he denied wanting one, continued the interview.18  At his court-martial, 
the defendant moved to suppress the statements made during the 
interview on the grounds that investigators did not stop the questioning 
after he invoked his right to counsel.19  However, the military judge 
denied the motion after finding that the defendant had not actually 
invoked a right to counsel, and the defendant was sentenced to life 
imprisonment.20 
 Seeing an opportunity to give further guidance to courts analyzing 
suspects’ requests for counsel, the Supreme Court granted certiorari.21  
The Court explained that its precedents do not require law enforcement 
to stop questioning when “a suspect makes a reference to an attorney 
that is ambiguous or equivocal in that a reasonable officer in light of 
the circumstances would have understood only that the suspect might 
                                                 
 13. Id. at 484-85. 
 14. Smith v. Illinois, 469 U.S. 91, 95 (1984) (per curiam). 
 15. Id. at 99-100 (“We do not decide the circumstances in which an accused’s request 
for counsel may be characterized as ambiguous or equivocal . . . nor do we decide the 
consequences of such ambiguity or equivocation.”). 
 16. 512 U.S. 452, 454-56 (1994). 
 17. Id. at 455. 
 18. Id. 
 19. Id. 
 20. Id. 
 21. Id. at 456. 
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be invoking the right to counsel.”22  Instead, officers must stop 
questioning only when a suspect makes an unambiguous and 
unequivocal request for counsel.23  The Court reasoned that this 
standard would still protect a suspect’s Miranda rights without 
“transform[ing] the Miranda safeguards into wholly irrational 
obstacles to legitimate police investigative activity.”24 
 However, the Davis Court did recognize that its holding “might 
disadvantage some suspects who—because of fear, intimidation, lack 
of linguistic skills, or a variety of other reasons—will not clearly 
articulate their right to counsel although they actually want to have a 
lawyer present.”25  That is why the Court recommended, without 
requiring, that police clarify whether or not a suspect actually wants an 
attorney if he makes an ambiguous or equivocal statement.26  Justice 
David Souter, on the other hand, believed that the majority’s 
recommendation should be the rule and that the new standard placed 
an unreasonable “demand of heightened linguistic care” on suspects 
“sufficiently intimidated by the interrogation process.”27  Still, Justice 
Souter believed that the majority’s standard could protect suspects’ 
Miranda rights, as long as trial courts did not require them “to speak 
with the discrimination of an Oxford don.”28 
 While the Davis Court believed its standard to be successful 
because it could be easily implemented by law enforcement officials, 
the Court complicated matters by kicking the “difficult judgment calls 
about whether the suspect in fact wants a lawyer” to lower courts that 
do not have the benefit of hearing the suspect’s request for counsel 
firsthand.29  As the following Part will illustrate, Davis gave lower 
courts little direction in how to analyze invocation of counsel cases and, 
thus, has led to a line of jurisprudence that blurs the line between 
ambiguity and clarity. 

                                                 
 22. Id. at 459. 
 23. Id. at 461-62. 
 24. Id. at 460 (quoting Michigan v. Mosley, 423 U.S. 96, 102 (1975)). 
 25. Id. 
 26. Id. at 461. 
 27. Id. at 469-70 (Souter J., concurring in the judgment). 
 28. Id. at 476. 
 29. Id. at 461 (majority opinion). 
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III. HOW COURTS APPLY THE DAVIS STANDARD 
A. Finding the Magic Words 
 Although Davis set a much-needed standard when it held that a 
suspect must make an unambiguous and unequivocal request for 
counsel for the protections of Edwards to take effect, the Court failed 
to offer much guidance regarding how lower courts should determine 
whether a request was clearly made.  For example, the Davis Court held 
that the phrase “[m]aybe I should talk to a lawyer” was an ambiguous 
request for counsel, but it did not determine whether its ruling would 
be the same had the suspect left out the word “maybe.”30  Thus, lower 
courts have been largely left to their own devices to determine how to 
handle various forms of requests.  This subpart discusses some of the 
phrases that courts have determined to be per se ambiguous requests 
for counsel and how courts analyze cases in which a suspect’s 
invocation of counsel was found to be conditional. 
 The United States Court of Appeals for the Ninth Circuit, for 
instance, has found that the phrases “Where’s the attorney?”31 “I think 
I would like to talk to a lawyer,”32 and “What time will I see a 
lawyer?”33 do not constitute unambiguous requests for counsel.  
Following this trend, the Ninth Circuit in United States v. Younger held 
that the suspect did not invoke his right to counsel when he asked 
officers, “But, excuse me, if I’m right, I can have a lawyer present . . . 
through all this, right?”34 
 The Wisconsin Supreme Court took a similar approach to the 
Ninth Circuit when it determined that the statement “I think maybe I 
need to talk to a lawyer” did not constitute an unambiguous request for 
counsel.35  The court came to this conclusion in State v. Jennings after 
finding that the defendant’s statement was “substantially equivalent” to 
the statement made in Davis.36  What makes the court’s holding unique, 
however, is that it expressly overruled Wisconsin’s pre-Davis 
jurisprudence in which the phrases “I think I need an attorney”37 and 
                                                 
 30. Id. at 455; see also Davis v. State, 313 S.W.3d 317, 339 (Tex. Crim. App. 2010) 
(“The Supreme Court has not addressed whether its analysis would change if the word ‘maybe’ 
was absent from the statement.”). 
 31. Paulino v. Castro, 371 F.3d 1083, 1088 (9th Cir. 2004). 
 32. Clark v. Murphy, 331 F.3d 1062, 1065 (9th Cir. 2003). 
 33. United States v. Doe, 170 F.3d 1162, 1164 (9th Cir. 1999). 
 34. 398 F.3d 1179, 1184 (9th Cir. 2005). 
 35. State v. Jennings, 647 N.W.2d 142, 145 (Wis. 2002). 
 36. Id. 
 37. Wentela v. State, 290 N.W.2d 312, 316 (Wis. 1980). 
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“Do you think I need an attorney?”38 were found to be sufficient 
requests for counsel.39 
 In addition to leaving it to lower courts to determine how to handle 
statements other than those containing “maybe,” Davis did not provide 
any guidance as to how conditional requests for counsel should be 
analyzed.  When the Washington Court of Appeal was faced with this 
problem, it determined that a conditional request for counsel is 
unambiguous and unequivocal only if the stated condition has been 
met.40  In State v. Pierce, the suspect, who was being questioned for a 
murder, told the police, “If you’re . . . trying to say I’m doing [sic] it I 
need a lawyer.”41  The court concluded that, since police were accusing 
the suspect of murder, the condition in his counsel request was met and, 
thus, the request became unequivocal.42  However, the court did 
observe that, had the police not accused the suspect of murder at the 
time he made his counsel request, it may have held otherwise.43 
 Similarly, the Florida First District Court of Appeal found that a 
suspect’s conditional request for counsel was not unambiguous or 
unequivocal because the condition in the defendant’s statement had not 
been met.44  The suspect in Spivey v. State told the police, “I mean if I 
am being held and I’m being charged with something I need to be on 
the phone calling my lawyer.”45  At the time of his statement, the 
suspect was being questioned by police for the murder of a man whose 
remains were found in the suspect’s fire pit.46  However, the court found 
that the suspect’s request was equivocal because the condition, that he 
be charged with a crime, had not yet been met.47  The court centered its 
reasoning on the fact that the interrogating detective had informed the 
suspect that “she did not know whether to charge him or what to charge 
him with at that point.”48  
                                                 
 38. State v. Walkowiak, 515 N.W.2d 863, 865-68 (Wis. 1994). 
 39. Jennings, 647 N.W.2d at 145 (“The Supreme Court’s decision in Davis means that 
Wentela and Walkowiak are no longer valid as a matter of Fifth Amendment law, and we 
therefore overrule them.”). 
 40. State v. Pierce, 280 P.3d 1158, 1166 (Wash. Ct. App. 2012). 
 41. Id. at 1165. 
 42. Id. at 1166. 
 43. Id. 
 44. Spivey v. State, 45 So. 3d. 51, 54 (Fla. Dist. Ct. App. 2010). 
 45. Id. 
 46. Id. at 53.  Police also knew that the man had been killed with a shotgun and found 
a 20-gauge shotgun in the suspect’s house.  Id.  
 47. Id. at 53-54. 
 48. Id. at 53.  Thirty minutes after this exchange, the defendant confessed to the murder 
and was eventually sentenced to life in prison.  Id. at 53-54. 
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 The approaches taken by courts in judging the ambiguity of 
requests for counsel illustrate a concerning trend in labeling a suspect’s 
statement as ambiguous if it is similar to the one made in Davis, without 
taking any of the surrounding circumstances into account.  The Ninth 
Circuit in Younger, for example, gave little consideration to the 
surrounding circumstances of the suspect’s request for counsel, such as 
his refusal to talk about certain subjects without an attorney present, 
but instead focused on comparing his choice of words with the 
statement made in Davis.49  Similarly, the Wisconsin Supreme Court in 
Jennings made no mention of, and therefore did not consider, the 
circumstances surrounding the suspect’s request for counsel but simply 
concluded that his statement was ambiguous because it was 
“substantially equivalent” to the statement made in Davis.50  While the 
Davis Court stated that determining the ambiguity of a suspect’s 
request for counsel is an objective inquiry, it also made clear that such 
requests should be viewed “in light of the circumstances.”51  When 
courts declare requests for counsel to be per se ambiguous simply 
based on how well they compare to a single statement made by the 
suspect in Davis, they have effectively avoided the important step of 
weighing the circumstances surrounding the suspect’s choice of words.  
 Additionally, the way courts handle conditional requests for 
counsel effectively leaves the ambiguity determination in the hands of 
law enforcement officials.  For example, in Spivey, the court 
determined that the suspect’s request for an attorney was conditioned 
on him being charged with a crime.52  Since the police had not officially 
charged the suspect with a crime, despite an abundance of evidence, 
the condition was not met and the suspect’s statement was declared 
ambiguous.53  The court in Pierce similarly admitted that it might have 
found the suspect’s statement to be ambiguous had police not yet 
accused him of a crime.54  These holdings are concerning because they 
provide police with a shortcut around conditional requests for counsel: 
simply deny that the condition exists.  Such a practice would give law 

                                                 
 49. 398 F.3d 1179, 1184, 1187 (9th Cir. 2005) (“Based on a comparison of defendant’s 
statement to those found by the Supreme Court and this court to be equivocal . . . we conclude 
that the district court did not clearly err in finding defendant’s statement to be ambiguous.”).  
 50. 647 N.W.2d 142, 151 (Wis. 2002). 
 51. 512 U.S. 452, 458-59 (1994). 
 52. 45 So. 3d at 53-54. 
 53. Id. at 54-55. 
 54. 280 P.3d 1158, 1166 (Wash. Ct. App. 2012). 
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enforcement another tool for coercing statements from vulnerable 
suspects during custodial interrogations.55 

B. It’s Not What You Say, It’s How You Say It 
 In Davis, the Supreme Court made it clear that courts should 
analyze more than just the words a suspect uses to request counsel.  
Instead, courts should determine what a reasonable officer would 
understand the suspect’s statement to mean in light of the 
circumstances.56  Accordingly, many lower courts have taken a totality 
of the circumstances approach when analyzing whether a suspect 
unambiguously and unequivocally invoked the right to counsel during 
an interrogation.  However, because the Davis Court did not 
specifically identify the different circumstances that should be 
examined, lower courts have shown little uniformity in finding which 
factors should be taken into account.  This subpart discusses the various 
factors that courts consider when analyzing the circumstances 
surrounding an ambiguous request for counsel.    
 For example, the Colorado Supreme Court recently identified 
seven factors to consider when determining whether an accused 
invoked the right to counsel.57  In People v. Kutlak, the court 
emphasized the importance of taking a totality of the circumstances 
approach when analyzing ambiguous requests because “suspects may 
not be legally sophisticated or paragons of clarity in their use of 
language.”58  Among the numerous factors the court considered to be 
relevant in its analysis were “the speech patterns of the accused; the 
demeanor and tone of the interrogating officer; . . . and the accused’s 
youth.”59  The court went on to hold that, if an accused’s request is still 
considered to be ambiguous or equivocal in light of the surrounding 
circumstances, officers are not required to cease interrogation or limit 
their questions to those clarifying the suspect’s response.60 

                                                 
 55. Richard A. Leo & Welsh S. White, Adapting to Miranda: Modern Interrogators’ 
Strategies for Dealing with the Obstacles Posed by Miranda, 84 MINN. L. REV. 397, 413 
(1999). 
 56. Davis, 512 U.S. at 459 (“[I]f a suspect makes a reference to an attorney that is 
ambiguous or equivocal in that a reasonable officer in light of the circumstance would have 
understood only that the suspect might be invoking the right counsel, our precedents do not 
require the cessation of questioning.”). 
 57. People v. Kutlak, 364 P.3d 199, 206 (Colo. 2016). 
 58. Id. (quoting People v. Romero, 953 P.2d 550, 554 (Colo. 1998)).  
 59. Id. 
 60. Id. at 554-55. 
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 The Colorado Supreme Court’s decision in Kutlak is noteworthy 
because it expressly overruled past Colorado jurisprudence.  After 
Davis, the Colorado court stated in three cases that the Supreme Court’s 
standard was whether a reasonable police officer could interpret the 
accused’s statement as a request for counsel.61  However, the Kutlak 
court explained that these holdings inappropriately “expanded the 
Davis standard to encompass statements capable of multiple logical 
interpretations, at least one of which ‘could’ be a request for counsel.”62  
Thus, the court decided to narrow the scope of its inquiry to the one 
under Davis, which “is whether ‘a reasonable police officer in the 
circumstances would understand the statement to be a request for an 
attorney.’”63  Further, the court overruled its previous holdings that law 
enforcement should limit their questions to clarifying ones when a 
suspect makes an ambiguous counsel request.64  Instead, the court made 
clear that it would now allow law enforcement to continue questioning 
the suspect to the fullest extent unless he makes a clear request for 
counsel.65   
 The United States Court of Appeals for the Seventh Circuit has 
also gone to great lengths to fully analyze the circumstances 
surrounding an accused’s counsel request.  In United States v. Hunter, 
the court focused its examination of the suspect’s alleged request for 
counsel on how the Oxford Dictionary defines the words chosen by the 
suspect.66  The court found that, by definition, the word “can” is more 
decisive than the words “maybe” and “should” and that a suspect that 
chooses the former over the latter is making an unambiguous and 
unequivocal request for counsel.67  Additionally, the court found that a 
suspect must show a “present desire to consult with counsel” and a 
phrase such as “going to” does not properly convey this desire because 
it is the future tense of the word “go.”68 
 The Ninth Circuit seems to understand the dangers of applying 
the kind of multifactored or dictionary-bound analyses used in Kutlak 
                                                 
 61. See People v. Lynn, 278 P.3d 365, 368 (Colo. 2012); People v. Adkins, 113 P.3d 
788, 792 (Colo. 2005); Romero, 953 P.2d at 556.  
 62. Kutlak, 364 P.3d at 205. 
 63. Id. at 206 (quoting Davis v. United States, 512 U.S. 452, 459 (1994)). 
 64. Id.; see also Lynn, 278 P.3d at 368 (“[T]he interrogation must cease immediately 
except for very limited questions designed to clarify the ambiguous statement or to clarify the 
accused’s wishes regarding the presence of counsel.”). 
 65. Kutlak, 364 P.3d at 206. 
 66. 708 F.3d 938, 944-45 (7th Cir. 2013). 
 67. Id. at 944, 948. 
 68. Id. at 945. 
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and Hunter.  While determining that a California Court of Appeal had 
incorrectly found a suspect’s request for counsel to be ambiguous, the 
Ninth Circuit, in Sessoms v. Grounds, agreed that the suspect’s 
statement should not be analyzed in isolation and that the surrounding 
circumstances should also be taken into account.69  However, the court 
cautioned that, when examining those circumstances, the analysis 
should not be so in-depth as to conjure up ambiguity.70  While not 
directly referencing Kutlak or Hunter, the court recognized that well-
meaning courts can unintentionally create ambiguity: “Invoking the 
mantra of ‘a fair-minded jurist,’ a standard we embrace, does not mean 
that in evaluating the statements we toss overboard logic, common 
sense, and context.”71 
 Similarly, the Supreme Court of Maryland has tried to keep logic, 
common sense, and context aboard by considering a suspect’s use of 
colloquialism in a counsel request.  In Ballard v. State, the court was 
faced with determining whether a suspect made an unambiguous 
request for counsel when he stated to police, “You mind if I not say no 
more and just talk to an attorney about this.”72  The court, in holding 
that a reasonable officer in the circumstances would have understood 
the statement to be a request for counsel, focused its analysis on the 
suspect’s use of colloquialism.73  It noted that “[a] speaker who begins 
a statement with the phrase ‘you mind if . . .’ suggests to his or her 
audience that the speaker is about to express a desire, whether to do 
something or have something occur.”74  Thus, the court concluded, the 
suspect was not asking permission to talk to an attorney but was 
unambiguously expressing a desire to speak with one.75 
 The various approaches taken by courts in analyzing the totality 
of the circumstances surrounding a suspect’s request for counsel 
highlights how little guidance Davis gave as to how lower courts 
should implement its standard.  For example, the Colorado Supreme 
Court takes seven factors into consideration when determining whether 
a suspect’s custodial statement was ambiguous.76  Such an approach 
goes against the very spirit of Davis because it cannot be practically 

                                                 
 69. 776 F.3d 615, 625 (9th Cir. 2015). 
 70. Id. at 628 (“Conjuring up ambiguity where there is none violates Davis.”). 
 71. Id. 
 72. 24 A.3d 96, 97 (Md. 2011). 
 73. Id. at 102-03. 
 74. Id. at 103. 
 75. Id. at 104. 
 76. People v. Kutlak, 364 P.3d 199, 206 (Colo. 2016). 



 
 
 
 
40 TULANE LAW REVIEW ONLINE [Vol. 93:29 
 
implemented by law enforcement officials facing a possibly ambiguous 
request for counsel.77  The Seventh Circuit has similarly established an 
impractical standard by relying on dictionary definitions to determine 
whether a suspect’s counsel request was ambiguous.78  In doing so, the 
court has squarely gone against Justice Souter’s expectation that courts 
applying the Davis standard would not require suspects “to speak with 
the discrimination of an Oxford don.”79 
 Clearly, there is a serious flaw in the way the Davis standard has 
evolved, and it is time for a change.  It is simply not enough for suspects 
to hope that their allegedly ambiguous statements are decided on by 
practical courts like Sessoms and Ballard.  However, until the Supreme 
Court has an opportunity to revisit its holding, federal courts have little 
freedom in addressing the issue.  Therefore, the instrument of change, 
for now, lies in the hands of the state courts.  

IV. STATE ALTERNATIVES TO DAVIS 
 While federal courts must follow the Davis standard when 
determining whether a suspect made an unambiguous and unequivocal 
request for counsel, state courts can look to their own state constitutions 
to provide increased protection to suspects.  Some states, such as 
Hawaii, Montana, and Mississippi, have taken advantage of this 
opportunity and have moved their jurisprudence in a more 
constitutionally protective direction.  This Part describes the 
approaches taken by these three states and concludes that Mississippi 
has set forth the most balanced and practical approach. 

A. Hawaii 
 The Hawaii Supreme Court had the opportunity to extend the 
Davis standard to its own jurisprudence; however, the court expressly 
declined to do so.80  In State v. Hoey, a detective asked a suspect 
whether he needed an attorney during questioning to which the suspect 
responded that he could not afford one.81  The interrogation continued 
without an attorney, and the suspect confessed to the crime for which 

                                                 
 77. See 512 U.S. 452, 461 (1994) (stating that the critical point of the Edwards rule is 
that it “provides a bright line that can be applied by officers in the real world of investigation 
and interrogation without unduly hampering the gathering of information”). 
 78. United States v. Hunter, 708 F.3d 938, 944-45 (7th Cir. 2013). 
 79. 512 U.S. at 476 (Souter, J., concurring in the judgment). 
 80. State v. Hoey, 881 P.2d 504, 523 (Haw. 1994). 
 81. Id. at 509. 
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he was being questioned.82  The court was tasked with determining 
whether the suspect’s statement was an invocation of his right to 
counsel and whether the questioning should have ceased.83 
 In its analysis, the Hawaii Supreme Court recognized that the 
suspect’s statement was ambiguous and, under Davis, would not 
qualify as a request for counsel.84  However, the court stated that it is 
“free to give broader protection under the Hawai‘i Constitution than 
that given by the federal constitution.”85  Specifically, it found that 
Hawaiian citizens should be given more protection than that given by 
the Davis standard.86  Accordingly, the court created a two-step process 
for law enforcement to follow when faced with an ambiguous or 
equivocal request for counsel.  First, if such a request is made, law 
enforcement must either stop questioning the suspect or seek “non-
substantive clarification” of the suspect’s statement.87  Second, if the 
suspect then makes an unambiguous and unequivocal request for 
counsel, law enforcement must stop their questioning until an attorney 
is present.88  Alternatively, if the suspect instead voluntarily, knowingly, 
and intelligently waives his right to counsel, the interrogation may 
continue.89  Applying its new standard, the court found that the 
detective in Hoey failed to clarify the suspect’s ambiguous request for 
counsel and, thus, the state could not meet its burden of proving that 
the defendant had knowingly, voluntarily, and intelligently waived his 
right to an attorney.90   
 There is little doubt that the Hoey standard offers broader 
protection to Hawaiian citizens than the Davis standard.  The court 
directly addressed what Justice Souter described as “the real-world 
reasons why misunderstandings arise between suspect and 
interrogator” by requiring interrogating officers to clarify ambiguous 
requests for counsel.91  However, Hoey still gives law enforcement a 
concerning amount of wiggle room by not defining the parameters that 
constitute “non-substantive clarification” of a suspect’s ambiguous 
                                                 
 82. Id. 
 83. Id. at 519. 
 84. Id. at 522, 525. 
 85. Id. at 523. 
 86. Id. 
 87. Id. 
 88. Id. 
 89. Id. at 524. 
 90. Id. 
 91. Davis v. United States, 512 U.S. 452, 469 (1994) (Souter, J., concurring in the 
judgment). 
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statement.92  As the Supreme Court in Smith v. Illinois recognized, law 
enforcement officials are capable of persuading a suspect to incriminate 
himself “through ‘badger[ing]’ or ‘overreaching’—explicit or subtle, 
deliberate or unintentional.”93 
 Similarly, one study examining police interrogation strategies 
found that officers may use a range of techniques to pressure suspects 
into waiving their Miranda rights.94  For example, one technique used 
by interrogators is to “communicate to the suspect that they want to 
hear his side of the story, but that they will not be able to do so until the 
suspect waives his Miranda rights.”95  One can easily see how law 
enforcement could use this strategy when asking “clarifying” questions 
to persuade a suspect to waive his right to counsel.  Thus, the Hawaii 
Supreme Court took a big step in implementing a more protective 
standard of review.  However, there is still room for improvement with 
regard to officer discretion when faced with ambiguous requests for 
counsel.  

B. Montana 
 Even before Davis, the Montana Supreme Court awarded its 
citizens broader protection than federal law when it comes to custodial 
requests for counsel.  In State v. Johnson, for example, the court 
announced that it would not follow federal precedent when deciding 
whether a suspect has sufficiently asked for counsel.96  There, the court 
was faced with determining whether a suspect had invoked his right to 
counsel when he told a deputy, “I would like to talk to somebody.”97  
The court recognized that, at the time, “[t]he United States Supreme 
Court has held that only a specific request for counsel invokes a 
defendant’s constitutional right of counsel per se.  All other requests 
become part of the ‘totality of the circumstances’ to which the Court 
refers when determining whether the right to counsel has been 
invoked.”98  Still, the Montana Supreme Court held that the suspect’s 
                                                 
 92. 881 P.2d at 523. 
 93. 469 U.S. 91, 98 (1984) (per curiam) (alteration in original) (first quoting Oregon 
v. Bradshaw, 462 U.S. 1039, 1044 (1983); then quoting Fare v. Michael C., 442 U.S. 707, 719 
(1979)).  
 94. See Leo & White, supra note 55, at 413. 
 95. Id. at 435-36 (footnote omitted). 
 96. See 719 P.2d 1248, 1254 (Mont. 1986), overruled on other grounds by State v. 
Buck, 134 P.3d 53 (Mont. 2006).   
 97. Id. at 1250. 
 98. Id. at 1253; see also Fare, 442 U.S. at 722-25 (holding that a suspect’s request to 
speak to his probation officer during interrogation did not “trigger the rigid rule of Miranda”). 
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request to talk to somebody was an invocation of counsel under the 
Montana Constitution.99  The court explained that the “right to counsel 
is not and should not be a right easily abridged.  The implication of 
asking to speak to ‘someone’ immediately after the reading of one’s 
rights is that ‘someone’ refers to a legal advisor.”100  The court further 
reasoned that requiring suspects to specifically request counsel when 
being interrogated would “elevate form over substance” because “[l]ay 
people are not learned in constitutional principle nor legal nicety.”101 
 After the Davis standard was introduced, the Montana Supreme 
Court could have abrogated its ruling in Johnson.  However, the court 
expressly refused to do so.102  In State v. Spang, the State, basing its 
argument on Davis, contended that the police had properly asked 
clarifying questions in response to a suspect’s allegedly ambiguous 
request for counsel.103  However, the Montana Supreme Court denied 
this argument, stating that “we refuse to ‘march lock-step’ with the 
United States Supreme Court when the provisions of the Montana 
Constitution call for greater protection of an individual’s rights than 
that guaranteed by the United States Constitution.”104  In holding that 
the suspect properly invoked his right to counsel and that the police 
should have ceased questioning, the court seemed to set the Johnson 
suspect’s request for “someone” as the standard for determining 
whether a request for counsel was made.105  Therefore, the Montana 
Supreme Court solidified its view that Davis is too inflexible of a 
standard for counsel requests.  This fact was made clear in State v. Buck, 
when the court stated: 

We still adhere to the rule that invocation of [the right to counsel] does 
not depend on the use of any particular words; rather, it depends on the 
evident purpose of the suspect’s statement, as viewed in light of the 

                                                 
 99. Johnson, 719 P.2d at 1255. 
 100. Id. 
 101. Id. 
 102. See State v. Spang, 48 P.3d 727 (Mont. 2002), overruled on other grounds by State 
v. Buck, 134 P.3d 53 (Mont. 2006).    
 103. Id. at 732.  
 104. Id. at 733 (citing Johnson, 719 P.2d at 1254).  Despite the court’s adamant refusal 
to follow the Supreme Court’s holdings, it is highly unlikely that the suspect’s statement “Shit, 
I need a lawyer, man” would not have been considered an unambiguous and unequivocal 
request for counsel under Davis.  Id. at 732. 
 105. Id. at 733 (“[The suspect] specifically requested ‘a lawyer’ after he was 
Mirandized, unlike the defendant in Johnson who merely requested to speak to ‘somebody.’”); 
see also Buck, 134 P.3d at 69 (“In Montana . . . the right to counsel in custodial interrogation 
is broad enough that it may be invoked, in certain circumstances, by a vague statement which 
does not include reference to a lawyer.” (citing Johnson, 719 P.2d at 1250-55)). 
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circumstances and in light of the rule that requests for counsel must be 
construed broadly.106 

 Montana’s approach in determining whether a suspect invoked his 
or her right to counsel, while more protective of its citizens than Davis, 
fails to provide a practical guide for law enforcement officials.  One of 
the reasons given by the Davis Court for its holding was “the need for 
effective law enforcement.”107  The Court believed that its standard 
needed to be practical enough so that it could “be applied by officers in 
the real world of investigation and interrogation without unduly 
hampering the gathering of information.”108  Justice Souter even noted 
“the justification for Miranda rules, intended to operate in the real 
world, ‘must be consistent with . . . practical realities.’”109  Montana’s 
expectation that law enforcement interpret vague statements, such as 
asking to speak to “somebody,” as an invocation of counsel is an 
unrealistic demand that “transform[s] the Miranda safeguards into 
wholly irrational obstacles to legitimate police investigative 
activit[ies].”110  Thus, states looking to depart from the Davis standard 
may find the Montana standard to be too protective of citizens in a way 
that hinders effective law enforcement. 

C. Mississippi 
 Before Davis, the Mississippi Supreme Court developed a three-
part test in determining whether a suspect’s right to counsel was 
violated by law enforcement during interrogation.  In Holland v. State, 
the court explained the analysis that should be used by its lower courts 
                                                 
 106. 134 P.3d at 66 (citing Johnson, 719 P.2d at 1255).  While the Montana Supreme 
Court made it clear in Johnson, Spang, and Buck that it would not interpret counsel requests 
under the Davis standard, the court seemed to stray from its precedent in State v. Scheffer.  See 
230 P.3d 462 (Mont. 2010).  In that case, the suspect claimed that his statement “let’s get my 
lawyer here” was an adequate invocation of counsel and that the detective should have stopped 
the interrogation until an attorney was present.  Id. at 468, 475.  Surprisingly, the court found 
that the suspect was not improperly denied counsel because the court could not agree that “a 
reasonable officer in the circumstances would have understood [the suspect’s] statements to be 
a request for an attorney.”  Id. at 475.  However, the court noted that it was not departing from 
precedent in its analysis.  Instead, the court stated that it was restricted to analyzing the 
suspect’s statements under the Davis standard because the suspect asserted his right to counsel 
under the wrong provision of the Montana Constitution.  Id. at 474.  Therefore, the analysis in 
Scheffer should be viewed as the result of a pleading error rather than a departure from Montana 
jurisprudence. 
 107. 512 U.S. 452, 461 (1994). 
 108. Id. 
 109. Id. at 469 (Souter J., concurring in the judgment) (quoting Arizona v. Roberson, 
486 U.S. 675, 688 (1988) (Kennedy, J., dissenting)). 
 110. Michigan v. Mosley, 423 U.S. 96, 102 (1975). 
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when analyzing invocation of counsel cases under its state 
constitution.111  First, the court should determine whether the statement 
at issue was an ambiguous or equivocal request for counsel.112  Second, 
if the statement was ambiguous or equivocal, the court should decide 
whether law enforcement properly limited their subsequent questions 
for the purpose of clarifying the ambiguity.113  Third, if properly limited 
clarifying questions were asked, the court must then go on to determine 
if the suspect validly waived his right to counsel before the 
interrogation continued.114  Even after Davis, the court has continued 
to apply this test in analyzing custodial requests for counsel. 
 In Downey v. State, the Mississippi Supreme Court reaffirmed its 
dedication to the Holland analysis and, like the Hawaii Supreme Court 
in Hoey, expressly relied on its state constitution rather than the Davis 
standard.115  After the suspect in the case was read her Miranda rights, 
she told the interrogating officer that she had a lawyer.116  While 
attempting to clarify whether the suspect was actually requesting to 
speak with an attorney, the interrogating officer explained to the 
suspect that he would not be able to get her lawyer to the police station 
“right this minute.”117  After the officer asked if she wanted to wait on 
her attorney or continue the interrogation, the suspect said that she 
would talk to the police.118  The suspect then made incriminating 
statements that were presented to the jury at trial.119 
 The Mississippi Supreme Court, in determining whether the 
suspect was deprived of her right to counsel during interrogation, 
defended its use of the Holland test over the Davis standard, stating that 
the analysis “adequately guards the right to counsel for custodial 
suspects who may not know that the right to counsel must be 
unambiguously asserted, or that the right exists regardless of the 
amount of time it might take to obtain counsel.”120  Following Holland, 
the court first determined whether the suspect invoked her right to 

                                                 
 111. 587 So. 2d 848 (Miss. 1991). 
 112. Id. at 855. 
 113. Id. at 857-58. 
 114. Id. at 859. 
 115. 144 So. 3d 146, 151 (Miss. 2014) (“We are empowered by our state constitution 
to exceed federal minimum standards of constitutionality and more strictly enforce the right to 
counsel during custodial interrogations.”). 
 116. Id. at 149. 
 117. Id. at 150. 
 118. Id. 
 119. Id. 
 120. Id. at 151. 
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counsel.  The court explained that “[a] defendant is not required to use 
specific language such as ‘I want a lawyer,’ in order to invoke the right 
to counsel” and that requests for counsel should be interpreted 
broadly.121  As such, the court found that the suspect invoked her right 
to counsel when she informed the police that she had an attorney and 
told them his name.122  However, the court found that the statement was 
ambiguous enough that law enforcement was not required to cease all 
questioning.123 
 Next, the court determined whether the interrogating officer 
“properly continue[d] the interrogation process” by only asking the 
suspect questions designed to clarify her request for counsel.124  
Clarifying questions, the court explained, “must not ‘coerce or 
intimidate the suspect into waiving [her] rights.’”125  While determining 
whether police asked proper clarifying questions is a fact-specific 
finding, the court noted that “whether the interrogator infringed on the 
defendant’s desire to stop the interrogation” is a critical factor.126 
 Following this framework, the court found that the interrogating 
officer did not properly ask clarifying questions after the suspect’s 
ambiguous counsel request.127  The key factor in the court’s finding was 
that the officer implied to the suspect that her cooperation could speed 
up the bail process and possibly get her out of jail faster.128  The court 
explained: 

The officer in this case overstepped the limits of proper clarification by 
emphasizing the amount of time and difficulty that would be involved in 
obtaining counsel for [the suspect].  Additionally, the officer’s 
persistence infringed on [the suspect’s] right to cease the interrogation 
because she expressed no desire to continue speaking to the officer.  It 
was only after the officer told [the suspect] that her attorney could not get 
there ‘right this minute’ that she acquiesced in talking with the officer.  

                                                 
 121. Id. (quoting Montoya v. Collins, 955 F.2d 279, 283 (5th Cir. 1992)). 
 122. Id. 
 123. Id. 
 124. Id. at 152. 
 125. Id. (alteration in original) (quoting United States v. Fouche, 833 F.2d 1284, 1287 
(9th Cir. 1987)). 
 126. Id. 
 127. Id. 
 128. Id. (“The officer’s comments to [the suspect] attempted to link her participation in 
the interrogation to the process of setting bail and suggested that her talking to the officer was 
a prerequisite to that process.”). 
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Even then, the officer did not reiterate that [the suspect] had a right for 
her counsel to be present during the continued conversation.129 

Although the court concluded that its analysis could technically end 
because the interrogating officer did not properly seek clarification, it 
decided to continue to the third step of the Holland test: whether the 
suspect validly waived her right to have counsel present.130  Under 
Holland, the State must prove beyond a reasonable doubt that the 
suspect “voluntarily, knowingly, and intelligently” waived her Miranda 
rights.131  The court found that the suspect did not validly waive her 
rights in part because “[a]t no point after requesting counsel did [the 
suspect] initiate further conversation with the law enforcement 
officer.”132  Thus, the court held that the suspect’s right to counsel had 
been violated and therefore the incriminating statement that she made 
during the interrogation should have been suppressed.133 
 Mississippi’s approach to analyzing requests for counsel during 
custodial interrogation is a satisfying middle ground between the 
standards implemented by the Hawaii and Montana Supreme Courts.  
Like Montana, Mississippi broadly interprets suspect statements in a 
light favoring a counsel request.  However, because Mississippi does 
not expect law enforcement to take ambiguous statements as a 
definitive request for counsel, its requirement that law enforcement 
clarify such a statement sets a standard that is more practical than the 
Montana approach.  Additionally, Mississippi goes a step further than 
Hawaii by actually defining the parameters of the clarifying questions 
that law enforcement may ask.  Thus, Mississippi has taken a step 
towards protecting its citizens against the potentially coercive 
interrogation strategies used by law enforcement.134  Finally, by 
requiring the State to prove beyond a reasonable doubt that the suspect 
subsequently waived her rights after requesting counsel, Mississippi 
lives up to Miranda’s expectation that the State bear a heavy burden of 
proving that a waiver was made. 

                                                 
 129. Id. 
 130. Id. 
 131. Id. at 152-53 (quoting Holland v. State, 587 So. 2d 848, 859 (Miss. 1991)). 
 132. Id. at 153. 
 133. Id. 
 134. See generally Leo & White, supra note 55 (describing strategies used by law 
enforcement to induce suspects to waive their Miranda rights). 
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V. CONCLUSION 
 The negative impacts that Davis has had on suspects attempting 
to invoke their rights to counsel are not new.  Even law students 
critiquing Davis shortly after it came out could see the problems that 
lower courts would have in applying the new standard.135  One such 
note impressively predicted that “courts may engage in a comparison 
of Davis’s statement with the statements made in subsequent cases, 
paying particular attention to use of hedge words.”136  This comparing 
of ambiguity is, unfortunately, exactly what has happened in many state 
and federal cases analyzing counsel requests.137  Another note also 
forecasted the difficulty that courts would have in analyzing the 
circumstances surrounding a suspect’s ambiguous request,138 stating, 
“Judgment calls will no longer be made at the scene, with the benefit 
of observing both the environment and the suspect’s demeanor at the 
time of the interrogation.”139  
 Now that time has proven these predictions of Davis’s negative 
impact to be true, it is imperative that courts find a solution to return 
the custodial request for counsel to its Miranda roots.  Professor Janet 
C. Hoeffel argues that the only way to accomplish this is to require 
counsel to be present during interrogations.140  However, states do not 
need to wait for such a radical change to occur before offering their 
citizens more protection during interrogation than that afforded by 
Davis.  State supreme courts need only turn to the decisions made by 
Hawaii, Montana, and Mississippi for examples of slight, yet 

                                                 
 135. See Jane M. Faulkner, Note, So You Kinda, Sorta, Think You Might Need a 
Lawyer?: Ambiguous Requests for Counsel After Davis v. United States, 49 ARK. L. REV. 275 
(1996); Gregory J. Griffith, Note, The Supreme Court Limits the Fifth Amendment Right to 
Counsel By Requiring Clear Requests—Davis v. United States, 84 KY. L.J. 197 (1995). 
 136. Faulkner, supra note 135, at 301. 
 137. See discussion supra Part III.A. 
 138. See discussion supra Part III.B. 
 139. Griffith, supra note 135, at 217.  The author also noted that “the courts, removed 
from the actual events in both distance and time, must decide whether a given statement is a 
clear request or not.”  Id.  But see Timothy J. Yuncker, Note, Davis v. United States: The 
Unambiguous Decline of Ambiguous Requests for Counsel During Custodial Interrogation, 4 
WIDENER J. PUB. L. 711, 731-32 (1995) (arguing that the fact that “the police are no longer 
required to discern a suspect’s subjectively held intent when the suspect makes an ambiguous 
request for counsel” is a positive effect of Davis). 
 140. Hoeffel, supra note 8, at 143 (“Nothing short of the mandatory presence of counsel 
will suffice, and requiring such presence before any custodial interrogation returns us firmly to 
the first principles of Miranda.”). 



 
 
 
 
2019] I COULDA HAD A LAWYER 49 
 
significant, alterations to the Davis standard that can ensure that 
citizens are protected during interrogation.141 
 Louisiana, especially in light of State v. Demesme, should turn to 
the bar set by its neighboring state.  It is understandable that Louisiana, 
or any state for that matter, might be concerned that taking 
Mississippi’s clarification approach in dealing with ambiguous 
requests for counsel could lead to too high of a burden on law 
enforcement.  However, as Justice Souter observed, the clarification 
approach does not hinder law enforcement beyond simply asking the 
suspect whether he would like an attorney.142  Rather, such an approach 
“faces both the real-world reasons why misunderstandings arise 
between suspect and interrogator and the real-world limitations on the 
capacity of police and trial courts to apply fine distinctions and intricate 
rules.”143  Those against the clarification approach should ask 
themselves whether it is a higher burden on the State to require its law 
enforcement officers to clarify a suspect’s ambiguous statement or for 
the State to spend manpower and money defending the decision to not 
get a suspect “a lawyer, dog.”  For the sake of the Fifth Amendment, 
one must hope that it is the latter.  

                                                 
 141. See discussion supra Part IV. 
 142. Davis v. United States, 512 U.S. 452, 467 (Souter, J., concurring in the judgment) 
(“[W]hen law enforcement officials ‘reasonably do not know whether or not the suspect wants 
a lawyer,’ they should stop their interrogation and ask him to make his choice clear.” (citations 
omitted) (quoting id. at 460 (majority opinion)). 
 143. Id. at 469; see also Griffith, supra note 135, at 218 (noting that the burden put on 
the police by the clarification approach would be minimal). 
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